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In the Court of Appeals of the District of Columbia. 


The Metropolitan Railroad Co., Appellant, 1 

m. * VNo. 1195. 

Marina Loud. J 


a Supreme Court of the District of Columbia. 

Marina Loud 

vs. V No. 43718. At Law. 

The Metropolitan Railroad Company. 


United States of America, 1 
District of Columbia, 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


1 Declaration,. 

Filed February 17,1900. 

In the Supreme Court of the District of Columbia. 

Marina Loud I 

vs. VAt Law. No. 43718. 

The Metropolitan Railroad Company. J 

The plaintiff, Marina Loud, sues the defendant. The Metropolitan 
Railroad Company, a corporation duly incorporated and doing busi¬ 
ness ill the city of Washington, District of Columbia, for that here¬ 
tofore, to wit, on the 25th day of December, A. D. 1899, the defend¬ 
ant was a common carrier of passengers for hire, operating a line of 
street railroad cars propelled by underground electric power on cer¬ 
tain streets in the city of Washington, District of Columbia, and 
among others on Connecticut avenue, in said city, and on, to wit, 
the said 25th day of December, A. D. 1899, the plaintiff became a 
passenger in one of the defendant's said cars, and paid the fare de¬ 
manded of her by the defendant, and thereby became entitled to be 
safely carried in said car to her destination, and to alight therefrom 
in safety; and the plaintiff avers that while proceeding in said car 
of the defendant on Connecticut avenue in a northerly direction she 
notified the conductor of said car, who was an agent and employ^ of 
the defendant, of her desire to alight therefrom at the intersection of 
Connecticut avenue and N street northwest, in said city, and it then 
1—1195a 
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and there became and was the duty of the defendant to permit 
the plaintiff to alight from said car in safety; but the 

2 plaintiff avers that, unmindful of its duty in that regard, 
the defendant and its agents and employees in charge of the 

caT in which the plaintiff was riding conducted themselves so care¬ 
lessly and negligently that when the said car reached said N street, 
and after it had come to a full stop, and while the plaintiff was in 
the act of alighting therefrom, but before she had an opportunity to 
reach the ground in safety, said car was, by and through the negli¬ 
gence and carelessness of the agents and employees of the defendant 
in charge of said car, suddenly started forward, and by reason of 
such negligence and carelessness the plaintiff was thrown violently 
to the ground and under and beneath the said car, and the said car 
passed over the plaintiff’s body, and in consequence of the injuries 
thus sustained the plaintiff had two of her ribs broken, and she was 
severely crushed, mangled, cut, and wounded and sustained great 
pain and suffering of body and mind from that time hereto, and will 
continue for the balance of her life to suffer great pain of body and 
mind. Her spine has been permanently injured, and she was bruised 
and injured in various parts of her body, and by reason of the in¬ 
juries thus sustained she was for a long time, to wit, from the said 
25th day of December, A. D. 1899, to the present time, prevented 
from attending to her lawful affairs and business, and thereby lost 
great profits and gains which she otherwise would and could have 
made, and her earning capacity and powers have been permanently 
impaired, and she will hereafter be prevented from attending to her 
lawful affairs and business, and she has been permanently maimed 
and crippled; wherefore the plaintiff brings suit and claims 

3 the sum of fifteen thousand dollars ($1-,000.00), besides costs. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

The defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legal holidays, occurring after the day of 
the service hereof; otherwise judgment. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

Plea. 

Filed Marqh 15,1900. 

In the Supreme Court of the District of Columbia. 

Mariana Loud 1 

m. >At Law. No. 43718. 

The Metropolitan Railroad Company. J 

The defendant, The Metropolitan Railroad Company, for plea to 
the plaintiff’s declaration filed in the above-entitled cause, says that 
it is not guilty in the manner and form as alleged. 

J. J. DARLINGTON, 

R. B. BEHREND, 

Attorneys for Defendant. 
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4 Joinder of Issue, &c. 

Filed March 16,1900. 

In the Supreme Court of the District of Columbia. 

Marina Loud I 

vs. >At Law. No. 43718. 

The Metropolitan Railroad Co. I 


Now comes the plaintiff and joins issue on the plea of the defend¬ 
ant filed in the above-entitled cause. 

HAMILTON & COLBERT, 

Attorneys for Plaintiff. 

Memoranda. 

November 19,1901.—Verdict for plaintiff for $4,500.00. 

Hearing on motion for new trial extended from time to time until 
January 10,1902. 


5 Supreme Court of the District of Columbia. 


Monday, January 6,1902^ 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 

^ ^ ^ 5}: ^ ^ Hi 


Mariana Loud, Plaintiff, ^ 

vs. f 

Metropolitan Railroad Company, Defend- f 

ant. J 


No. 43718. 


¥ 

At Law. 


Come again the parties herein by their respective attorneys, and 
the motion of defendant herein filed November 21st, 1901, being 
heard, it is considered that the same be, and it is hereby, ordered 
overruled and judgment on verdict ordered; therefore it is consid¬ 
ered and adjudged that the plaintiff herein recover of the defend¬ 
ant herein the sum of four thousand five hundred ($4,500.00) dol¬ 
lars, the damages aforesaid assessed by reason of the premises, to¬ 
gether with her costs of suit, to be taxed by the clerk, and have 
execution thereof. 

From the aforegoing the defendant in open court notes an appeal 
to the Court of Appeals of the District of Columbia, and prays that 
a bond be fixed ; thereupon the court orders that a bond, to operate 
as a supersedeas, in the sum of six thousand ($6,000.00) dollars, with 
surety or sureties to be approved by the court, be filed herein ; andy 
further, upon motion, it is ordered that this term be continued 
thirty-eight days to settle the bill of exceptions herein. 
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6 Memoranda. 

January 20, 1902.—Appeal bond filed. 

February 18,1902.^Bill of exceptions submitted. 

Supreme Court of the District of Columbia. 

Wednesday, March 5, 1902. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugli, 
justice, presiding. 

^ Hi 

Marina Loud, Plaintiff, 

m. 

The Metropolitan Railroad Company, 

Defendant. 

Upon motion of counsel for the defendant, the time within which 
to file the transcript of record on appeal in the Court of Appeals 
is hereby extended twenty days. 

7 Supreme Court of the District of Columbia, 

Tuesday, March 18,1902. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 

^ 1 ** 

Mariana Loud, Plaintiff, ^ 

The Metropolitan Railroad Company, 

Defendant. ' J 

Now again comes here the said defendant, by its attorneys, and 
tenders to the court its bill of exceptions taken during the trial of 
this cause, and prays that it may be duly signed, sealed, and made 
part of the record now as and for the 18th day of February, 1902, 
and it is so ordered. 

8 Bill of Exceptions. 

Filed March 18,1902. 

In the Supreme Court of the District of Columbia. 

Mariana Loud 
vs. 

Metropolitan Railroad Company. 

Be it remembered that at the trial of this cause on the 14th, 18th, 
and 19th days of November, 1901, the plaintiff, to maintain the 
issues on her part joined, appeared as a witness in her own behalf 
and testified in substance as follows: ■ 


j^At Law. No. 43718. 


I No. 43718. At Law. 









THE METBOPOLITAN RAILBOAD CO. VS. MARINA LQXJR. 5 

That on Christmas day, 1899, she was a passenger on a car of the 
defendant company going north on Connecticut avenue, and that 
the car stopped for her to alight at the corner of N street, on the 
south side thereof; that she waited until the car stopped before she 
arose from her seat; that after it had stopped, and wmle she was in 
the act of stepping therefrom, it started suddenly, throwing her to 
the ground and injuring her; that she was thrown from the rear 
step of the motor car—the train consisting of two cars, a motor and 
a trailer-—and she was thrown under the rear car; that she does not 
know when she fell, but the next thing she knew the car was going 
over her; that the car was lifted and she was taken from under it; 
that she suffered a fracture of two ribs and an injury to her back ; 
that she has not done anything (in the way of earning a livelihood) 
since the accident * that before the accident she was earning $20 
per month, besides her board, lodging, and laundry. 

.9 On cross-examination this witness testified that the car 

stopped a little below N street; that she sat still until the car 
stopped; that she does not remember whether the car was moving 
or not when she put her foot to the pavement; that she does not re¬ 
member when she put her foot to the pavement; that the accident 
was due to the carelessness of the conductor; that she did not hear 
any bell after she got on the car at all; that her sister came to see 
her in the hospital; that on further cross-examination the following 
questions were asked and answered: 

Q. When did your sister come ? 

A. My sister-in-law was admitted the same night, later, but she 
was only allowed to stay a few minutes. 

Q. Your sister-in-law? 

A. My sister-in-law, the one that nursed me; she was in the hos¬ 
pital, I believe, the same night, and I think my sister could not 
come until the afternoon. She came in the morning, but she Was 
not allowed to come upstairs. I was too ill. 

Q. Y our sister came the next morning ? 

A. Yes, sir. She told me she had been before, but she could not 
come to see me. 

Q. I do not care to have any conversatian between you and her; 
I only wanted to know when it was. It was on the following day ? 

A. Yes, sir. 

The witness further testified that she had a conversation with Mr. 
Hoover, the defendant’s claim agentj on the day after the accident, 
in the morning; that Mr. Hoover told her who he was ; that 
10 she told Mr. Hoover how the accident happened; that she 
did not tell him that she was unable to state whether she got 
off the car before it stopped or not; that she told him that she was 
always most careful, and that the car had stopped ; she told him that 
she believed the car had stopped or she would not have attempted 
to get off, and that the last question Mr. Hoover asked the witness 
was: “ Miss Loud, do you think that you got off when the car was 
going ? ” and that she said: “ I do not know anything more about 
it.” That she did not say to him* that she didn’t know whother the 
car had stopped or not. 
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Later, on cross-examination, the witness testified that Mr. Hoover’s 
last question was: “ So, Miss Loud, you think you got off the car 
while it was going ? ” and the witness said she did not know any¬ 
thing more about it, and that her clothes were not injured by being 
dragged. 

On redirect examination the following took place: 

By Mr. Colbert : You say your sister came to see you the follow¬ 
ing morning—the morning after the accident ? 

A. Yes, sir. 

Q. But she was not allowed to see you ? 

A. No, sir. 

Q. And then she came later in the afternoon of the same day ? 

Mr. Cole : I object to that; that is hearsay, your honor. 

Mr. Colbert-: You brought it out yourself. 

Mr. Cole : I did not bring it out; she stated it voluntarily. This 
lady cannot by any possibilit}?' know of her own knowledge whether 
her sister came to see her and was not permitted to see her. 

The Witness : My sister told me when she came in the after¬ 
noon. 

11 Mr. Colbert : Wait a moment. 

Mr. Cole: We object to it as hearsay and ask to have it 
stricken out. 

Mr. Colbert : I submit this fact was not brought out by me on 
direct examination; it was brought out on cross-examination with¬ 
out objection. Judge Cole questioned this lady about the various 
visits paid by Mr. Hoover and her sister, and by the servant at 
Whiting’s and so on. 

Mr. Darlington : Is it evidence ? 

Mr. Colbert: It is evidence if it is in without objection. 

Mr. Darlington : He we not a right to move to strike it out ? 

Mr. Colbert : Not when you bring it in yourself. 

Mr. Darlington : The Supreme Court has held otherwise. 

Mr. Colbert : I submit it is properly in the case. It was brought 
out by these gentlemen themselves. 

Mr. Cole : I submit it is not. I did not ask her that question. 
It was a purely voluntary statement on her part. I asked her if her 
sister did not come to see her. She said her sister did come to 
see her, and she volunteered to say that she was not permitted to 
see her when she first came. Mr. Colbert asked her about that, and 
she repeats it. Now, I move to strike out the whole thing, what she 
said in response to my question, because it was not responsive to 
my question, and what she has said in response to his question, be¬ 
cause it calls for hearsay evidence. 

The Court. I do not admit what she said jn response to Mr. Col¬ 
bert’s question, but I overrule the motion to strike out, simply be¬ 
cause after she made the statement Judge Cole continued to 

12 cross-examine her on the same subject without moving to 
strike it out. The matter being brought out by your in-. 

quiry, it seems to me it is not a matter that shall be stricken out. 
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That is the way it seems to me. If you will look at the record, I 
think you will find that it is responsive to your question. Of course, 
you did not ask that in terms, but I mean that a witness would nat¬ 
urally suppose you were referring to something of that kind, and 
as you continued to cross-examine her, I think it is only fair that it 
should remain in the record. 

Mr. Cole : Your honor sustains the objection that I made to his 
question. 

The Court : Yes. 

Mr. Cole: With your honors permission,! will reserve an excep¬ 
tion to the judgment overruling my motion to strike out what she 
said in response to my question. 

And to this ruling of the court counsel for the defendant then and 
there noted an exception. 

Thereupon the plaintiff, further to maintain the issues on her .part 
joined, produced as a witness Dr. William P. Carr, who testified 
that he attended the plaintiff for her injuries ; that she had two 
fractured ribs which were reduced ; that she had a displacement of 
one of the bones of the spine; that he could not say whether the 
injuries are permanent or not. 

Thereupon the plaintiff, further to maintain the issues on her part 
joined, produced as a witness Dr. W. C. Williams, who testified that 
he was resident physician of the Emergency hospital at the time 
of the accident; that he examined the plaintiff and found two 
broken ribs; that he could find no displacement or fracture of the 
spine; that plaintiff was in the hospital three or four weeks 
13 under witnesses care; that she was suffering when brought to 
the hospital from shock; that he had conversation with 
plaintiff all the time she was there, and observed no irrationality 
or confusion of ideas on the part of the plaintiff; that her mind 
was pretty clear, and that Dr. Whitson examined plaintiff with 
him. 

Thereupon the plaintiff, further to maintain the issues on her part 
joined, produced as a witness George H. Dixon, who testified that 
he was a barber; that at the time of the accident he was standing 
at the corner of N and 18th streets, facing Connecticut avenue; that 
the car stopped; that the plaintiff went to get off;'that the car. 
started and witness hollowed “ Murder! ” and plaintiff was swung 
underneath of the hind car; that the car stopped before crossing 
street; that he does not remember any bells; that he is satisfied the 
car did not cross N street. 

On cross-examination this witness testified that he first noticed the 
car at the end of the park at the corner of 18th and N streets; that 
he paid particular attention to the car because of the way the plain¬ 
tiff was dressed; that when he first observed the car he was walking 
up and down towards N street; that he first noticed the car when 
he was standing at the corner.. . 
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Further to maintain the issues on her part joined, the plaintiff 
produced as a witness Officer Earnest L. Johnson, who testified that 
he was on N street, between 17th and 18th streets, northwest, at the 
time the accident happened ; that he did not see it, but was at¬ 
tracted to the accident either by hearing some one hollow or seeing 
people running to the car; that he was about a half a block 

14 from the point of the accident; that he ran to the car and 
found the plaintiff under the platform of the rear car, and he 

helped to get her out from under the car; that N street was almost 
blocked by the cars or train from which the plaintiff fell, and that 
these cars were standing almost across N street. 

On cross-examination this witness testified that the front end of 
the car was on a line with the north side of N street; that he judges 
the car was on a line with the building line, although he is not posi¬ 
tive ; that he made a report of the accident when it occurred. 

And the plaintiff, further to maintain the issues upon her part 
joined, offered further testimony to show the character and extent 
of the injuries sustained by the plaintiff. 

Thereupon the defendant, to maintain the issues on its part joined, 
produced as a witness George P. Hoover, who testified that he was 
the claim agent of the defendant company, and that it was his duty 
to interview persons who had been injured, and also the witnesses 
who witnessed the accidents; that he interviewed the plaintiff the day 
after the accident, taking down the questions which he asked her 
and her answers thereto stenographically, and that she answered the 
questions asked intelligently; that Dr. Whitson, the chief resident 
physician at the hospital at the time, was standing at the foot of the 
bed while the interview took place; that plaintiff told him she 
thought the car had stopped, but did not know whether it had or 
not. 

15 Thereupon, to further maintain the issues on its - part 
joined, the defendant produced as a witness Harry B. Ford, a 

calker in the employ of the United States Government, who testified 
that he was a passenger on the car from which the plaintiff had 
her accident; that he was sitting in the northwest corner of the 
car; -that before the car stopped he saw the plaintiff get up and 
walk out to the rear door of the motor car ; that before the car had 
come to a full stop, the plaintiff had stepped off the cariand was on- 
the ground and underneath of the rear car; that the car stopped 
but once on the corner of 18th and N streets. 

On cross-examination this witness testified that he could not state 
positively that he saw the lady step from the car, but that before it 
stopped the plaintiff was off of the car and under the trailer. 

The defendant further to maintain the issues on its part joined, 
produced as a witness Julius Garnett, who testified that he was a 
waiter at No. 1604 K street northwest, and that he was a passen¬ 
ger on the car from which the plaintiff had her accident; that he 
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was sitting on the west side of the car, next to the door leading to 
the platform from which the plaintiff fell; that before the car 
stopped at 18th and N streets the plaintiff arose and walked out to 
the rear door of the motor car and stepped down to the pavement ; 
that she was swung round under the trailer, and that the car 
stopped at that point hut once. 

The defendant, further to maintain the issues on its part joined, 
produced as' a witness James B. Lackey, who testified that he was 
the secretary of the defendant company; that J. P. Adams 

16 was the conductor of the car from which the plaintiff had 
her accident at the time thereof; that he is in the employ of 

the Plunger Elevator Company of Worcester, Massachusetts; that 
he wrote to Adams for the purpose of procuring his attendance at 
the trial; that he was communicated with also over the long-dis¬ 
tance telephone; that he would he in Washington the next day, 
November 19,1901, and that money for the witness to come on was 
sent to him by telegraph on Saturday, November 16th, but that 
through some unknown cause did not reach him until Monday. 

On cross-examination this witness testified that he was in com- 

ft > 

munication with Adams for about a month. 

Counsel for the defendant requested the court to adjourn until 
the next morning, when Adams would be on hand, but this request 
the court refused to grant. 

The defendant, further to maintain the issues on its part joined, 
produced as a witness El wood G. Hinkle, who testified that he was 
desk sergeant at police precinct No. 3, and has charge of the records 
kept in that office ; that he had with him in court the record book 
in which the report of the accident of the plaintiff was made by 
Officer Johnson, which report in part was in words and figures fol¬ 
lowing : 

“About 8.30 this p. rn. Miss Marina Loud (white), about 35 years 
old, living at # 21 Lafayette square, fell from car No. 315, of the 
Metropolitan Railroad Company, at M and Connecticut avenue 
northwest; her dress caught in the wheels of the car and she was 
dragged several feet, causing her to be injured about the back and her 
face slightly bruised.” 

17 The defendant, further to maintain the issues on its part 
joined, produced as a witness Dr. William P. Whitson, who 

testified that he was the resident physician at the Emergency hos¬ 
pital at the time plaintiff was brought there; that he remembers 
Mr. Hoover calling there; that he was standing at the end of the 
plaintiff’s bed while the interview was taking place; that he heard 
the plaintiff say that she did not remember exactly whether the car 
had stopped or not when she got off; that her condition at the time 
of the interview was normal and the questions were answered co¬ 
herently. 

2—1195a 
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And defendant, further to maintain the issues on its part joined, 
produced as a witness Ben. Nunnelly, who testified that he was 
motorman on the car from which the plaintiff had her accident, and 
that the car stopped but once at the corner of 18th and N streets 
northwest; that just as the car stopped he heard a scream; that he 
went back and assisted the plaintiff from under the car; that the car 
stopped at that point but once, and that the south-bound car arrived 
at that point about a minute after the accident. The motor car of 
the south-bound train stopped with its front end even with the front 
end of witnesses’ car, throwing the trailer of the south-bound train 
across the street. 

The witness further to maintain the issues on its part joined, pro¬ 
duced as a witness Dr. William D. Fry, who testified that he 
examined the plaintiff on the 16th day of November, 1901; that at 
the lower part of the back he found a projection of one of the bones 
of the spine just below where the spinal cord ends; that this condi¬ 
tion would probably last about a year. 

18 Thereupon the defendant introduced in evidence certain 
records from the Emergency hospital, which shows that when 

the plaintiff was brought to the hospital her condition was normal, 
so far as her pulse, temperature, and respiration were concerned. 

Thereupon, the foregoing being all the evidence on both sides, the 
court, at plaintiff’s instance, granted one prayer without objection 
on the part of defendant’s counsel, and the court also granted, at de¬ 
fendant’s instance, seven prayers without objection. 

In the course of the closing address to the jury on behalf of the 
plaintiff, counsel commented upon the fact that the defendant’s 
counsel in his argument to the jury had stated to the jury that the 
plaintiff said that the injuiy to her was caused by the negligence of 
the conductor, and upon the further statement of defendant’s coun¬ 
sel that there was no evidence in the case tending to prove that the 
conductor gave any bells for the car to start. Counsel for the plain¬ 
tiff denied this statement of counsel for the defendant, and said : 

“ Now, gentlemen, I will read to you what Miss Loud did say: 

“‘That, unmindful of its duty in that regard, the defendant and 
its agents and employees in charge of the car in which the plaintiff 
was riding conducted themselves so carelessly and negligently that 
when said car reached said N street, and after it had come to a full 
stop, and while the plaintiff was in the act of alighting therefrom, 
but before she had an opportunity to reach the ground in safety, 
said car was by and through the negligence and carelessness of the 
agents and employees of the defendant in charge of said car sud¬ 
denly started forward, and by reason of said negligence 

19 and carelessness the plaintiff was thrown violently to the 

ground ’ ”- 

Mr. Darlington : What is that paper you are reading from, Mr. 
Colbert ? 

Mr. Colbert: It is the declaration—the plaintiff’s declaration. 

Mr. Darlington : I object to that, your honor. 
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Mr.. Colbert : I am reading this to show the jury what the plain¬ 
tiff claims. I am not reading it as her statement. I entirely dis¬ 
claim it as proof, and I am reading it to show what the plaintiff 
claims as to the way the accident happened. 

The Court : Mr. Darlington, I think he has a right to read the 
declaration if he wishes to. How else will the jury know what she 
is claiming in the case? The statement of the declaration is merely 
a claim that she makes. It is not proof in any way, and the jury 
is not to understand that it is proof, It is merely a claim on the 
part of the plaintiff 

• Mr. Darlington : I want to reserve an exception to counsel com¬ 
menting upon the claim of counsel for the defendant that the 
plaintiff had said that the injury was caused by the negligence of 
the conductor, and after having said that, and den^dng that she did 
so state, proceeding to read from the declaration to show what the 
plaintiff did sa}?- as to how the accident happened. 

The Court: I do not understand that that is what plaintiff’s 
counsel says. He says in reply to your objection that he wanted to 
state to the jury what she claimed; that he did not claim it 

20 was proof; I so understand it, and that is what the court 
ruled upon. 

Mr. Colbert : I distinctly said that this is what the plain¬ 
tiff claims as to the way the accident happened ; that this was in the 
declaration, and was a statement made’ shortly after the accident 
happened. 

Mr. Darlington : We again except to the statement in this con¬ 
nection that the declaration was filed very shortly after the accident. 
The onl}?- effect of that would be to show that it was therefore en¬ 
titled to special credence on that account. 

The Court : There is nothing in the case to show when the decla¬ 
ration was filed except the filing ’mark; that the jury will see, I 
take it. 

Mr. Colbert : The jury — take the declaration with them if they 
wish to. They have a right to take it if they want to look it over. 

This is what the declaration says: 

“ And the plaintiff avers that while proceeding in said car of the 
defendant on Connecticut avenue in a northerly direction, she noti¬ 
fied the conductor of the car, who was an agent and employee of 
said company, of her desire to alight therefrom at the intersection 
of said Connecticut avenue and N street, in said city, and it then and 
there became and was the duty of theMefendant to permit the plain¬ 
tiff to alight from said car in safety, but the plaintiff avers that un¬ 
mindful of its duty in that regard the defendant and its agents and 
employees in charge of the car in which the plaintiff was riding 
conducted themselves so carelessly and negligently that when said 
car reached said N street, and after it had come to a full stop, and 
while the plaintiff was in the act of alighting therefrom, but 

21 before she had an opportunity to reach the ground in safety, 
said car was, by and through the negligence of the agents and 

employees of the defendant in charge of said car, suddenly started 
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forward, and by reason of said negligence and carelessness the 
plaintiff was thrown violently to the ground.” That is her claim, 
gentlemen. 

“ I have not heard Miss Loud say that the conductor rang the 
bell twice, and that because of the signal the car started. I have 
not heard her say that it was the motorman who started that car 
before she had an opportunity to get down. What she did say was 
that that car had come to a full stop.” 

To the reading of all of which the defendant then and there duly 
objected, and its objection being overruled, noted an exception. 

After the court had instructed the jury, the jury retired to con¬ 
sider of their verdict, and returned a verdict for the plaintiff in the 
sum of four thousand five hundred dollars ($4,500.00); which ver¬ 
dict, upon motion of the defendant for a new trial, the trial judge 
refused to disturb. 

All of the exceptions contained in the foregoing bill of complaint 
were duly noted by the court in its minutes at the time the same 
were severally taken, and before the jury retired tq consider of their 
verdict, and the said several exceptions are signed as the several 
exceptions taken at the trial of the above-entitled cause and made 
part of the record, nor for then, this 18th day of March, 1902, as 
and for the 18th day of February, 1902. 

Settled by consent. 

HARRY M. OLABAUGH, Justice, [seal.] 

HAMILTON & COLBERT, 

Atfys for Plaintiff. 

22 Order Extending Time to File Transcript. 

, Supreme Court of the District of Columbia. 

Monday, March 24,1902. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 

Marina Loud, Plaintiff, 

m. 

The Metropolitan Railroad Company, 

Defendant. 

Ordered that the time within which to file the transcript of 
record herein in the Court of Appeals'be, and it is hereby, extended 
to and including the 1st day of April. 


> No. 43718. At Law. 
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23 United States op America, \ . 

District of Columbia^ / 

Supreme Court of the District of Columbia. 

I, John E. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
22, inclusive, to be a true and correct transcript of the record, as 
prescribed by rule 5 of tlie Court of Appeals of the District of 
Columbia, in cause No. 43718, at law, wherein Marina Loud is 
plaintiff and The Metropolitan Railroad Company is defendant, as 
the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia.. 27th day of March, A. D. 1902. 

JOHN R. YOUNG, Glerh 

Endorsed on cover: District of Columbia supreme court. No. 

1195. The Metropolitan Railroad Co., appellant, m. Marina Loud. 

Court of Appeals, District of Columbia. Filed Mar. 28, 1902. 

Robert Willett, clerk. 
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BRIBF €m BBHAlrF OF THF AlPFBia.FF. 

STATEMENT OP OASEt i ; 

This is aA appeal from a judgment of the Sup^eine Court 
of the District of Columbia, rendered agamst ^e 
itan Railroad Cpinpany in an action brought ap¬ 

pellee to recover damages for persCnal in|urieasusfc^^^ by 
reason of the alleged negligence of the raiEoad cempany, 
The(pIaitdSfitclain:ied that while a passcngeytippa ohe of the 
cars of Hie defeixdant company in Dec^b^ and 

while in tho act of alighting therefrom a| thOcdi^r^^^ 
necricut avehue and N street, she was thrown teriie ground, 
and Severely iinured by the negligent staiting of to car, 
before she had time to alight therefrom in safety. 

The proof was ample to sustain the allegations of the dec¬ 
laration, and the verdict and judgment were lor the sum of 
$4,600, There is no question in the Record about the ex- 
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tent of the plaintiff’s injuries, and it is not contended that 
tile evidence was insufficient to sustain*the verdict, and the 
only questions presented on this appeal are in relation to 
two esLceptionsy appearing respectively at pages 7 and 12 
of the Record. 


II. 

At the time of writing this brief, no assignment of errors 
has been filed by the appellant, and no brief of argument 
has been furnished us, so that the appellee is compelled to 
discuss these two exceptions as they appear in the Record- 


Ill. 

ARGUMENT. 

1. At the trial the plaintiff appeared as a witness in her 
own behalf, and on cross-examination, in response to ques¬ 
tions put to her by the counsel for the defendant company, 
stated that after the accident, and after she had been taken 
to the hospital, her sister came to see her, but that she (the 
sister) was not allowed to go upstairs because the witness 
was too ill (see Rec., p. 5). No exception was taken to the 
answer and the court was not asked to strike it out as not 
responsive to any question put to the witness. 

On re-direct examination the witness was again asked the 
question— 

‘‘Q. Your sister came to see you the morning after 
the accident? A. Yes, sir. 

“Q. But she was not allowed to see you ? A. No, 


Up to this point no objection had been made by the de¬ 
fendant’s counsel, but later, as will be seen by the discussion 
which followed between counsel, the court (pages 6 and 7 o 
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the Record) ordered the answer of the witness, last referred 
to, and brought out^on re-direct examination, to he stricken 
out, but the court did overrule the motion to strike out the 
statement of the witness made on cross-examination, and 
allowed the answer then made to stand (Rec., p. 7). 

We submit that this answer was entirely proper. The wit¬ 
ness stated that on the morning after the accident her sister 
called to see her, but on account of the illness of the witness 
the sister was not allowed to see her. It may he that this is 
hearsay testimony, and it may be that the witness was speak¬ 
ing of her own knowledge. The witness was not asked to 
state the means of her knowledge, or to state how she knew 
that her sister was not allowed to see her. For aught that 
appears in this record the witness may have had personal 
knowledge that her sister was denied admission to her room. 
She may have heard her sister’s voice asking admission to 
her room, and may have heard her refused admission. We 
submit, therefore, in the first place that it is not shown that 
the statement was hearsay testimony, and the mere fact that 
the witness followed up the statement by saying that her 
sister told her that she could not see the witness the first 
time that she called, is not sufficient. Counsel stated to the 
witness, when she said what her sister told her, that he did 
not care to have any conversation between the two women. 
In the second place, we submit that the' statement was 
brought out on cross-examination by counsel for the de¬ 
fendant himself, and be is bound bv the answer. 

Ordinarily speaking, the answers of the witness 
on a legitimate cross-examination must be deemed to 
be part of the evidence given in chief; i. e,, the wit¬ 
ness still remains the witness of the party calling him, 
^ and does not become the witness of the cross-examin¬ 
ing party, who is not bound by his answers, but is at 
liberty to contradict them by other evidence. If, how¬ 
ever, the cross-examiner asks a question, a responsive 
answer to which operates against his side of the issue, 
he can not get rid of the effect b}^ objecting to the 
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competency of the witness or the admissibility of the 
evidence.” 

Rapalje on Law of Witnesses, Sec. 250. 

“The appellants having excepted to that part of 
the testimony of Thomas G. Pratt, which relates to 
the declarations of Richard H. Brooke, our attention 
is necessarily called to the interrogatory by which it 
w^as elicited; and thereby the appellants are at once 
• deprived of all grounds of opposition to this evidence, 
which but for this interrogatory, naturally arise upon 
the face of the testimony. The appellants having called 
upon the witness by their cross-interrogatory for the 
statement he has made, it is not for them on discover¬ 
ing its adverse operation to object to its admissibility.” 

Boteler vs. Beall, 7 G. & J. (Md.) 390. 

Kelley vs. Merrill, 14 Me. 228. 

4 

“ Where a witness after testifying to a conversation 
is asked on his cross-examination what reason he had 
for remembering the conversation and gives as a rea¬ 
son, a declaration made by one of the parties at the 
time, no objection being made to the question by the 
opposite* party, the counsel asking the question can 
not repudiate the testimony after the witness has an¬ 
swered the question.” 

Artcher vs. McDuffie, 5 Barb. (N. Y.) 147. 

Bailey vs. Cooper, 5 Humph. (Tenn.) 400. 

We submit, in the next place, that the statement elicited 
on cross-examination is so immaterial to any issue involved 
in the case, and it is of such trivial importance, that it is 
not such error for which an appellate court will reverse. 
The statement complained of is that the sister of the plaintiff 
came to see her on the morning after the accident, but be¬ 
cause of the illness of the appellee her sister was not allowed 
to see her. There is no question about the extent of the 
plaintiff’s injuries, and it is difficult to see how the appel¬ 
lant can have been prejudiced by the answer. The state- 
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ment is"utterly immaterial to any issue in the cause, and 
the action of the court in refusing to strike this answer from 
the record was proper. , 

2. The only other exception is to be found on page 11 of 
the Record. After the evidence was all in, and after the law 
had been settled by the court, and after the argument to 
the jury had begun, counsel for the plaintiff undertook to 
read to the jury the declaration filed in the cause, where¬ 
upon he was interrupted by the defendant’s attorney, who 
objected to having the declaration read to the jury. Both 
the court and the counsel for the plaintiff stated to the jur}’^ 
that the allegations contained in the declaration were not 
proof of anything, and were only important in so far as 
they constituted the claim of the plaintiff. The court.said: 

“I think he has a right to read the declaration if 
^ he wishes to, how else will the jury know what she is 
claiming in the case? The statement in the declara¬ 
tion is merely a claim that she makes, it is not proof 
in any way, and the jury is not to understand that 
it is proof.” 

Clearly the court committed no error in so ruling.' The 
jury were informed that it was not improper to have the 
declaration read to them, but that the declaration was not 
proof of anything. Where then is there room for any ex¬ 
ception? The court did not make any erroneous ruling. 
The only possible ground for any exception is that counsel 
for the plaintiff was guilty of som.e misconduct beypnd the 
power of the court to correct. A certain amount of latitude 
must necessarily be allowed to counsel in arguing the facts 
to a jury, and if counsel makes a statement not borne out 
by the evidence, it is always within the power of the court 
to make the necessary correction. In this particular case a 
few sentences from a closing argument of plaintiff^s counsel 
are incorporated into the record and because counsel under¬ 
takes to state to the jury the contents of a pleading coupled 
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with the statement that he does not claim the pleading to 
he proof and coupled with an admonition by the court that 
the pleading is not proof, it is claimed that this is reversible 
error. We submit that the proposition is too plain for argu¬ 
ment that this exception is wholly withont merit. Under 
the practice in the court below^ the Jury invariably take 
the deelaration with them when they retire to make- up 
their verdict, and it can not be error for counsel to read to 
the Jury a paper which the law allows them to use for 
themselves. 


We -respectfally submit that there is no error in the 
rjscot^ jand that the judsrment below should be affirmed. 


Afiorneys for Appellee. 











